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Pursuant to Rule 11(c)(1) (B) of the Federal Rules of Criminal Procedure, the United
States of America, by David J. Hale, United States Attorney for the Western District of
Kentucky, and defendant, Thdmas P. Gibson, and his attorney, Brian Butler, have agreed upon
the following: |

1. Defendant acicnowledges thét he has been charged in the_Indictment in this case
with a violation of Title 18, United States Code, Section 1341. Defendant further acknowledges
that the Indictment in.this case seeks forfeiture of the éontents of three accounfs speciﬁcaliy
identified in the Notice of Forfeiture in the Indict:ment; by reason of the offense charged in Count -
1 of the Indictment.

2. Defendant has read the charge against him contained in the Indictment, and the
charge has béen fully explained to him by his attorney. Defendant fully understands the nature
and elements of the crime with which he has been charged.

3. Defendant will enter a volun@ pleé 6f guilty fo Count 1 in this case. Defendant
will plead guilty because he is in .fact @ilty of the charge. The parties agree to the fbllowing
factual basis: |

Beginning on or about August 9, 2004, and continuing to November 2, 2010, in the
1
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Western District of Kentucky, Nelson County, Kentucky, and elsewhere, the defendant, Thomas
P. Gibson, aided and abetted by the co-defendant, Michael Steven McDonald, engaged in a
scheme and artifice to defraud, that is, they engaged in check kiting in order to induce Fifth Third
Bank to release funds from a $32 million line of credit issued by the bank in favor of Eastern
Livestock Company. The check-kiting scheme caused grossly inflated balances in accounts
maintdined by Eastern Livestock with the bank. To further support the fraudulent scheme, the
defendants caused false and fraudulent Borrowing Base Certificates to be submitted on a daily
basis to Fifth Third, which documents regularly contained grossly inflated accounts receivable
figures. The U.S. mail and/or commercial interstate carrier service was used in the execution of
the scheme in that the defendants caused checks to be issued from Eastern Livestock accounts
which were mailed to business associates who agreed that checks from their business accounts .
could be deposited into the Eastern Livestock account at Fifth Third thereby temporarily inflating
the account balance. Two such Eastern Livestock checks in the amounts of $94,374.48 and
$98,101.93, were mailed by United States Postal Service to a designated address in Nelson
County, Kentucky, on or about September 5, 2008. When Fifth Third closed Eastern Livestock's
accounts because of the check kite in November 2010, Fifth Third, Wells Fargo, and hundreds of
cattle sellers sustained losses . The cattle sellers had received Eastern Livestock checks in
payment for cattle, and these checks were dishonored by Fifth Third Bank and returned when
Eastern Livestock's accounts were closed because there were insufficient funds to cover the
hundreds of thousands of dollars in outstanding Eastern Livestock checks issued by the

4, | Defendant understands that the charge to which he will plead guilty carries a .
maximum term of imprisonment of 30 years, a maximum fine of $1,000,000, and a term of
supervised release of up to five years. Defendant understands that an additional term of
impﬁsonment may be ordered if the terms of the supervised release are violated, as explained in
18 U.S.C. § 3583.

5. Defendant understands that if a term of imprisonment of more than one year is

-imposed, the Sentencing Guidelines require a term of supervised release and that he will then be

subject to certain conditions of release. §§5D1.1, 5D1.2, 5D1.3.
6. Defendant understands that by pleading guilty, he sirrenders certain rights set

forth below. Defendant's attorney has explained those rights to him and the conséquences of his

* waiver of those rights, including the following:
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A. If defendant persists in a plea of not guilty to'the 'charge against
him, he has the right to a public and speedy trial. Tilé trial could either be a jury
trial or a trial by the judgé sitting without a jury. If there is a jury trial, the jury
would have to agree unanimously before it could réturn a verdict of eithe? guilty
or not guilty. The jury would be instructed that defendant is presumed innocent

- and that it could not convict him unless, after hearing all the evidence, it was

persuaded of defendant's guilt beyond a reasonable doubt.

B. At a trial, whetﬁer by a jury or a judge, the United States would be
required to present its witnesses and other evidence against defendant. Defendant

- would be able to confront those governmeht witnesses and his attorney would be

able to éross-examine them. In turn, defendant could present witnesses and other
evidence in his own behalf. If the witnesses for defendant would not appear
voluntarily, he could require their attendance through the subpoena power of the
Court. - |

C. At a trial, defendant would have a privilege against self-
incrimination and he could decline to testify, without any inference of guilt being
drawn from his refusal to testify. If defendant desired to do so, he could testify in
his own behalf. -
7. Defendant understands that the United States Attorney's Office has an obligation

td fully apprise the District Court and the United States Probation Office of all-facté pertinent to
the sentencing process, and to respond to all legal or factual inquiries that might arise either

before, during, or after sentencing. Defendant admits all acts and essential elements of the
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indictment count to which he pleads guilty.

8.  Pursuantto 18 U.S.C. § 3663(c) (3)(B), the parties agree that determining
cémplex issues of fact related to the amount of the victims' lﬁsses would complicate or prolong
the sentencing process to a degree that the ﬁeed to enter an order of restitution in this case is'
outweighed by the burden on the sentencing process. Claimed losses by the victims are being
made through the chapter 11 bankruptcy for Eastern Livestock Co., LLC, pending in U.S.
Bankruptcy Court for the Southern District of Indiana, Case No. 10-90304; through the chapter 7
bankruptcy for the estates of Thomas P. Gibsqn and Patsy Gibson, pending in U.S. Bankrutpcy
Court, Cse No. 10-93867; and in a civil forfeiture action style;d United States v. Contents of
Account in the Name of Eastern Livestock and Thomas P. Gibson Held by MF Global Inc., et al,
pending in US District Court for the Western District of Kentucky, Case 'No. 3:11CV-233-R.
The defendant further understands that he may be responsible fof a fine, costs of prosécution, |
costs of incarceration and supervision which may be required. The defendant further understands
that he may be responsible for a fine, costs of prosecution, costs of incarceration and supervision
which may be required.

9. Defgndant acknowledges liability for the special assessment mandated by 18
U.S.C. § 3013 and wiil pay the assessment in the amoﬁnt $100 to the United States District Court
Clerk's Office by the date of sentencing.

10. At the time of sentencing, the United States will

-recommend a sentence of imprisonment within the applicable
Guideline Range, but not less than any mandatory minimum term
of imprisonment required by law.

-recommend a reduction of 3 levels below the otherwise applicable
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Guideline for "acceptance of responsibility" as provided by
§3E1.1(a) and (b), provided the defendant does not engage in
future conduct which violates a condition of bond, constitutes
obstruction of justice, or otherwise demonstrates a lack of
acceptance of responsibility. Should such conduct occur and the
United States, therefore, opposes the reduction for acceptance, this
plea agreement remains binding and the defendant will notbe
allowed to withdraw his plea.

11.  Both parties have independently reviewed the Sentencing
Guidelines applicable in this case, and in their best judgment and belief, conclude as follows:

A. The Applicable Offense Level should be determined as follows:

Base Offense Level (USSG '§2B1.1(a)(1))‘ T
Loss More than $7,000,000 (USSG '§2B1.1(b)(1)(K)) +20
250 or more victims (USSG §2B1;1(ll7)(2)(C)) | + 6
. Acceptance of Responsibility (USSG §3E1.1(a) and (b)) -3
Total Adjusted Offense Level 36

B. The Criminal History of defendant shall be determined upon completion of the
~ presentence invesﬁgatiqn,‘ pursuant to Fed. R. Crim. P. .32(c). ‘Both parties reserve the right to
object to the USSG §4A1.1 calculation of defendant’s criminal history. The parties agree to ﬁot
seek a departure from the Criminal History Category pursuant to §4A1.3.

- C. The foregoing statemeﬁts of appliéability of sections of the Sentencing
Guidelines and the statement of facts are not bﬁlding upon the Court. The defendant understands
the Court will independently calculate the Guidelines at sentenéing and defendant may not
withdraw the plea of guilty solely because the Court does not agree with either the statement of
facts o,r Sentencing Guideline application.

12.  Defendant is aware of his right to appeal his conviction and that 18 US.C. § 3742
S :
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affords a defendant the right to appeal thé sentence imposed. The Defendant knowingly and
voluntarily waives the right (a) to directly éppeal his conviction and the resultingl sentence -
pursuant to Fed. R. App. P. 4(b) and 18 U.S.C. § 3742, and (b) unless based on claims of
ineffective assistance of counsel or prosecutorial misconduct, to contest or collaterally attack his
conviction and the resulting sentence under 28 U.S.C. § 2255 or otherwise .

13. De;fendant hereby acknowledges and states that the funds on deposit in the three
accounts specifically identified in the Notice of Forfeiture in the indictment are proceeds of a
violation of 18 U.S.C. § 1341 and hereby voluntarily wéives a'hy right, fitle, claim ‘to, or interest
in those accounts. | |

14. By fhis Agreement, defendant agrees to forfeit all interests in the three accounts
specifically identified in the Notice of Forfeiture in the indictment, and to také whatever stepé are |
necessary to pass clear title to the; United States. These steps include but are not limited to
surrender of title, the signing of a consent decree, a stipulatioh of facts regarding the transfer and
basis for the forfeitures and signing any other documents necessary to eﬁ'eétuate such transfers. -

15.  Defendant agrees to waive ény ciouble jeopgrdy challenges that défendant may
bave to any administrative or civil forfeiture aétions arising out of the coﬁrse of conduct that
provide the factual basis for this Indictment. Defendant further agrees to waive any double |
jeopardy challenges that defendant may have to the charges in this Indictment based upon any
pending or completed administrative or ci"vil forfeifure actions.

16.  The Defendant hereby waives all rights, whether asserted directly ér bya
representative, to recjhest or recei\l/e from any department or agency of the United States any

records pertaining to the investigation or prosecution of this case, including without limitation
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any records that may be sought under ‘the Freedom of Infonﬁation Act, 5U.S.C. § 552, or the

17.  Itis understood that pursuént to Fed. R. Crim. P. 11(c)(1)(B), the
recommeqdations of the United States are not bindiﬁg on the Court. In other words, the Court is
not bound by the sentencing recommendation and defendant will have no right to withdraw his
guilty plea if the Court decides not to accept the sentencing recommendation set forth in this
agreement.

18.  This document and ﬁm sqppiemental plea agreement state the complete and only
Plea Agreements between the Unite(i States Attorney fof fhe Western District of 'Kentucky and‘ A
defendant in this case, and are binding only on the parties to this. Agreement, supersedes all prior
understandings, if any, whether written or oral, and cannot be modified other than in writing that
are signed by all parties or on the record in Court. No other promises or induceménts have been
or will be made to defendant in connectioﬁ with this case, nor have any prediétions or threats

been made in connection with this plea.

AGREED:

DAVID J. HALE
United States Attorney

By:

N : .
M&Q;a\v\")wk’ JL //3/16 12—
Meafisa | Date [ /

James R\ Lesousky, Jr. '
AssistantU.S. Attorneys . :

<

I have read this Agreement and carefiilly reviewed every part of it with my attorney. I
fully understand it and I voluntarily agree to it.

Abwn 2 b
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Thomas P. Gibson Date (J-72~72
Defendant

1 am the defendant's counsel. I have carefully reviewed every part of this Agreement with
the defendant. To my knowledge my client's decision to enter into this Agreement is an informed

and voluntary one.
TSR Lremtee I3 2072
Brian Butler Date
Counsel for Defendant '
DIH:MJF:111512




